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Supreme Court of Pennsylvania. 

BARR v. REITZ. 

A voluntary sale of chattels, to affect vendor's creditor, must be accompanied 
by an actual change of possession, and the possession must continue in the 
purchaser. 

Where actual delivery does not attend the sale, it is fraudulent per se, and the 
court is bound to tell the jury so. 

The burden of proving the delivery lies on the purchaser, who must establish 
his possession by sufficient evidence. 

But in considering the question what is an actual delivery, the nature of the 
property, and circumstances attending the sale, must be taken into account. 

The principle underlying all the cases is, that there must be an actual separa- 
tion of the property from the possession of the former owner at the time of the 
sale, or within a reasonable time afterwards, according to the nature of the property 
delivered. 

Where one about to move away sold, by bill of sale, his household goods to a 
creditor commencing housekeeping, and delivered the key of the house to the 
purchaser, receiving credit to the amount of the claim due, and cash for the 
balance of the sale, and moved away, it was error in the court to pronounce the 
sale a legal fraud. The question of possession should have been left to the jury. 

Error to the Court of Common Pleas of Jefferson county. 
W. P. $ Cf. A. Jenks, for plaintiff in error. 
A. L. Grordon, for defendant in error. 

The opinion of the court was delivered by 

Agnew, J. — It is settled law that a voluntary sale of chattels 
must be accompanied by an actual change of possession ; and the 
possession must continue in the purchaser. A temporary change 
and early return of the property into the hands of the vendor 
leaves it still exposed to the executions of creditors. A merely 
formal or constructive delivery will not defeat an execution. 
Where such delivery does not attend the sale, it is fraudulent per 
se. The burden of proving the delivery lies on the purchaser, 
who must establish his possession by sufficient evidence. 

The authorities to sustain these positions are so numerous that 
it would be an affectation of research to cite them all. Many of 
the cases will be found collected in the opinions delivered in 
Chase v. Ralston, 6 Casey 589. See also Milne v. Henry, 4 
Wright 358 ; Brown v. Keller, 7 Id. 106 ; Steelwagon v. Jeffries, 
8 Id. 411. 

But in considering the question what is an actual delivery, the 
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nature of the property and circumstances attending the sale must 
be taken into the account. We are not, in carrying out a mere 
rule of policy, to confound all distinctions between that which is 
capable of easy delivery, and that which is not. Squared timber 
lying in the woods, or piles of boards in a yard, are incapable of 
the same treatment as a piece of cloth, or a horse : Chase v. 
Ralston, 6 Casey 539 ; Haynes v. Hungicker, 2 Id. 58 ; Herron 
v. Fry, 2 Penna. R. 263. So, there are many cases which allow 
the force of those circumstances which take away any false color 
or appearance of ownership remaining in the seller : Me Vicker 
v. May, 3 Barr 224 ; Jorden v. Frinh, Id. 442 ; Linton v. Butz, 
7 Id. 89 ; Faunce v. Lesley, 6 Id. 121 ; Hoof smith v. Cope, 6 
Whart. 53 ; Brady v. Haines, 6 Harris 113 ; Forsyth v. Mat- 
thews, 2 Id. 100 ; Graham v. McOreary, 4 Wright 515. To 
these may be added Dunlap v. Boumonville, 2 Casey 72, and 
Hugus v. Robinson, 12 Harris 9. 

Of Dunlap v. Boumonville, it was said in Steelwagon v. 
Jeffries, 8 Wright, that it stands on the very outer verge of set- 
tled principles ; and perhaps the same remark may be made upon 
Hugus v. Robinson. But, without affirming their doctrines to 
the extent these cases might seem to warrant, it is sufficient to 
say they are illustrations of the principle we have stated — that 
the circumstances may prevent the court from pronouncing it a 
fraud per se, and carry the case to the jury on the facts, with 
proper instruction from the court on the law — if the jury find the 
delivery of possession merely formal or constructive. 

The principle which underlies all the cases is, that there must 
be an actual separation of the property from the possession of the 
former owner, at the time of the sale, or within a reasonable time 
afterwards, according to the nature of the property delivered. 
But in effectuating this change what difference does it make, 
whether the property be removed from the owner, or the owner 
remove from the property ? It is not the mere place the property 
occupies which gives color of possession to the former owner, but 
it is the connection the place itself has with the owner, indicating 
his apparent control over it. G-raham v. MeCreary, and some 
others of the cases cited, sustain this assertion, if authority be 
needed to prove so plain a proposition. 

In the present case the court affirmed the defendant's point, 
that the bill of sale from Brown to Barr was fraudulent and void, 
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because the property therein mentioned was not delivered at the 
time of sale. This took the question of delivery from the jury, 
and affirmed that the sale was a legal fraud, and the question is, 
therefore, whether the plaintiff had given such proof as entitled 
him to have the question of possession submitted to the jury. 
We think there was such evidence. 

Barr was a young married man about going to housekeeping, 
and needed the articles — which were chiefly household goods — 
sold to him by Brown, who was then on the point of moving out 
of the county. Brown owed him a considerable sum for labor, 
which was accounted for in the sale, and the balance paid by 
Barr in money. The arrangement was made verbally between 
them a day or two before the 3d of May, and was on that day 
finally consummated by a written bill of sale, and delivery of 
possession by Brown to Barr. The key of the house was given 
by Brown to Barr, who gathered up some articles lying outside, 
put them into the house and locked it up. Brown was preparing 
to leave the county, but not being quite ready to go, remained in 
the house from three to six days, the witness being unable to 
specify the precise day he left. 

In the mean time he must have used another key, as the testi- 
mony of Margaret Hough tends to show. He then left, went out 
of the county, and did not return, the property remaining locked 
up and the key in the possession of Barr until the sheriff made 
his levy, which was from three to six days after the departure of 
Brown. Before the levy, and also on the day of sale, Barr gave 
the sheriff notice that the property was his, and not to levy or 
sell. Brown had held the house under a verbal lease for a year, 
which expired on the preceding 1st day of April, and held on 
(as his landlord testified) without anything being said, but leav- 
ing it very manifest that in moving away he abandoned possession 
of the premises. Under these circumstances, clearly this was not 
a case to be taken from the jury and pronounced upon by the 
court as a legal fraud. The delivery of possession was not 
merely formal or colorable, but by the removal of Brown, and 
his entire disconnection from it, the property was left in the pos- 
session and control of Barr, who held the key and thus controlled 
the house in which it was locked up. He controlled it just as 
actually as though the property had been removed from Brown. 
The separation of the property from Brown was complete. How 
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far Brown might be liable to Darragh, his landlord, for the rent 
of a second year, by his temporary holding over, is not a question 
in this case. The fact is clear, Brown abandoned the possession 
of the premises, not intending to return ; that he did not return, 
and that he left the key in the possession of Barr. The delivery 
of a key where goods are locked up is a delivery of the goods 
themselves. It may be symbolical only and not actual, where the 
seller still remains in apparent connection with the goods ; but 
here the seller had left the possession after an actual delivery, 
and no longer appeared to control them ; while the time of his 
departure was not unreasonably delayed, and the goods them- 
selves were not ordinary merchandise but household goods. 

The judgment must therefore be reversed, and a venire 
facias de novo awarded. 



Court of Appeals of New York. 

HENRY RORABACK, RESPONDENT, v. ALMUS STEBBINS, 
APPELLANT. 

A married woman has no legal right to confess a judgment, but such judgment 
if confessed is not void, but only voidable. 

If, therefore, she allows a judgment confessed by her to a bond fide creditor to 
stand, and her property to be sold under an execution, the purchaser acquires a 
good title against all persons, except other creditors having a lien on the property. 

This was an action to recover the value of a sleigh, of which 
the plaintiff claimed to be the owner, taken and converted by the 
defendant. 

The material facts were as follows : — 

One R. D. Cornwell and Harriet Cornwell (wife of one James 
Cornwell) were partners in the livery business at Homer, and, 
as such, were the owners of certain real and personal property. 
Harriet Cornwell claimed to be the owner of the sleigh in con- 
troversy, and both plaintiff and defendant substantially claim title 
thereto through her. 

The plaintiff's claim is based upon these facts. Harriet Corn- 
well being indebted to R. D. Cornwell, on the 12th of April 
1856 confessed a judgment to him for a sum of $1800. 

Harriet Cornwell and her husband occupied a house in the town 



